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 1.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 25, 2019 at 9 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01059 
CASE NAME: GIANT DEVELOPMENT  VS.  J.H. FITZMAURICE 
HEARING ON DEMURRER TO COMPLAINT of J.H. FITZMAURICE INC. 
FILED BY LUK AND ASSOCIATES 
* TENTATIVE RULING: * 
 
 The general demurrer brought by defendant Luk & Associates is overruled.  
(See, Code Civ. Proc., § 430.10, subd. (e).)  Defendant shall file an answer on or before 
July 26, 2019.  Counsel for plaintiff J.H. Fitzmaurice, Inc. are ordered to show cause why 
they should not be sanctioned $250 for their failure to comply with the meet-and-confer 
requirement of Code of Civil Procedure section 430.41, at 8:30 a.m., on July 24, 2019, 
and to file a response to the Order to Show Cause no later than Thursday, July 18, 2019.  
The basis for this ruling is as follows. 
 
 A. Preliminary Matters. 
 
 Defendant Luk’s unopposed request for judicial notice is granted. 
 
 Counsel for plaintiff J.H. Fitzmaurice, Inc. (“JHF”) do not dispute that they failed to 
meet and confer with defendant Luk’s counsel concerning the adequacy of plaintiff’s complaint.  
The Court finds this regrettable.  However, defendant’s argument that the Court should take this 
into account in ruling on the demurrer lacks merit.  (See, Code Civ. Proc., § 430.41, subd. (a)(4) 
[“[a]ny determination by the court that the meet and confer process was insufficient shall not be 
grounds to overrule or sustain a demurrer”].)  The Court, however, cannot countenance an 
apparently complete and unexcused failure to comply with the requirement.  Thus, the Order to 
Show Cause will be issued. 
 
 B. Purposefully Incomplete. 
 
 Defendant Luk argues that the Court should sustain defendant’s general demurrer 
because the complaint filed by plaintiff JHF, and the now consolidated complaint filed by 
plaintiff Giant Development, L.P. are “purposefully incomplete.”  This argument lacks merit for 
three reasons. 
 
 First, defendant Luk has not yet been named as a defendant in the complaint filed by 
plaintiff Giant.  And in any event, the adequacy of that complaint is not relevant to the adequacy 
of plaintiff JHF’s complaint. 
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 Second, when a plaintiff has used artful pleading in an attempt to evade the statute of 
limitations, the proper procedural vehicle for raising that issue is a special demurrer and not a 
general demurrer.  (Code Civ. Proc., § 430.10, subd. (f).  See, George Pepperdine Foundation 
v. Pepperdine (1954) 126 Cal.App.2d 154, 162, overruled on other grounds in Holt v. College of 
Osteopathic Physicians & Surgeons (1964) 61 Cal.2d 750, 757.) 
 
 Finally, the Court finds that plaintiff JHF’s complaint is not incomplete with regard to the 
statute of limitations.  Defendant Luk contends that the key date is the date that the subject 
construction project was substantially completed, and that date is clearly alleged.  (Defendant’s 
RJN, Exh. “A” at ¶ 15.) 
 
 Defendant Luk appears to be skeptical that plaintiff JHF is telling the truth about this 
date; it asserts that the notice of completion might actually show a different date.  However, 
plaintiff is not required to attach a copy of the notice of completion to the complaint, but only to 
plead any material facts arising from it.  It is not the function of a demurrer to test the 
truthfulness of otherwise well pleaded allegations. 
 
 C. Relation Back. 
 
 Defendant Luk also argues that the relation back doctrine does not apply because 
plaintiff JHF knew defendant’s identity and scope of work when plaintiff filed its complaint.  
This argument lacks merit for two reasons. 
 
 First, it is axiomatic that “[a] plaintiff can avail himself or herself of section 474 if the 
plaintiff is ignorant of facts that give rise to a cause of action against a person who is otherwise 
known to the plaintiff.”  (McOwen v. Grossman (2007) 153 Cal.App.4th 937, 942.)  The fact that 
plaintiff JHF knew defendant Luk’s name and scope of work does not mean that plaintiff must 
have known of facts supporting an indemnity claim against defendant Luk. 
 
 In the case at bar, plaintiff JHF’s counsel alleges that plaintiff did not discover facts 
supporting an indemnity claim against defendant Luk until December 2018.  (Tye Dec., ¶ 3.)  
The Court further notes that plaintiff need only show genuine ignorance of such facts, and not 
diligence in ascertaining those facts.  (See, McOwen, supra, 153 Cal.App.4th at 943-944 
[“reasonable diligence is not germane to determining whether a Doe amendment was timely”].) 
 
 The second reason that defendant Luk’s argument lacks merit is that the question of 
whether plaintiff JHF knew of facts supporting an indemnity claim against defendant Luk, at 
the time it filed its complaint, is a factual question that cannot properly be decided on demurrer.  
(See, McOwen, supra, 153 Cal.App.4th at 944-948 [triable issue of fact as to whether the 
plaintiff “knew facts to cause a reasonable person to believe that respondent was probably 
liable”].)  Plaintiff’s complaint does not show on its face that plaintiff knew of such facts 
before December 2018, and defendant has not established earlier knowledge of such facts 
through its request for judicial notice. 
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 D. CCP 337.15(c). 
 
 Defendant Luk has not established that plaintiff JHF’s Complaint and DOE amendment 
are barred by the 10-year statute of limitations set by Code of Civil Procedure section 337.15, 
subdivision (a).  Accordingly, the Court need not consider whether plaintiff’s complaint is 
functionally serving as a cross-complaint, and whether the extension of the statute of limitations 
beyond 10 years for construction defect cross-complaints applies.  (See, Code Civ. Proc., 
§ 337.15, subd. (c).)  Should evidence developed in the case indicate otherwise, the matter may 
be reviewed at that time. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-02264 
CASE NAME: MACKIE VS. GOLDMAN 
HEARING ON MOTION TO INTERVENE PURSUANT TO CCP 387 
FILED BY HANOVER INSURANCE COMPANY, INC. 
* TENTATIVE RULING: * 
 

Granted.  Hanover Insurance Company is to file its proposed Answer in Intervention 

within five days.  The potential liability under the insurance policy for plaintiffs’ claims, if 

successful, is sufficiently likely that the standards for intervention under Code of Civil Procedure 

Section 387 are met.  (Gray v. Begley (2010) 182 Cal.App.4th 1509, 1522.)  While the parties 

devote great effort to disputing who is responsible for the lack of counsel for the defendant 

corporation, the Court finds that, regardless of the resolution of that issue, the standards for 

intervention are met, given the coverage dispute. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-00637 
CASE NAME: WATTS VS. AG 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 25, 2019 at 9 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00666 
CASE NAME: BRADFORD P. CATHEY VS. SYNGENTA 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 25, 2019 at 9 a.m. 
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 6.  TIME:  9:00   CASE#: MSC19-00667 
CASE NAME: STEPHEN SMITH VS. SYNGENTA AG 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 25, 2019 at 9 a.m. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-00668 
CASE NAME: KENNETH REBENSDORF VS. SYNGENTA 
SPECIALLY SET HEARING ON: PETITION FOR COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 25, 2019 at 9 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-00669 
CASE NAME: RONALD C. MANSFIELD VS SYNGENTA 
SPECIALLY SET HEARING ON: PETITION ON COORDINATION 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Continued by stipulation of the parties to July 25, 2019 at 9 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-00691 
CASE NAME: FREDERICK VARNER VS. HOSPITAL COURIERS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY HOSPITAL COURIERS NEVADA LLC 
* TENTATIVE RULING: * 
 

The demurrer of defendant Hospital Couriers Nevada LLC is overruled.  Defendant shall 

file and serve its Answer on or before July 25, 2019.  

This is a wage-and-hour class action.  It alleges failure to provide rest periods, failure to 

pay wages upon termination, and other alleged wage and hour law violations.  It appears that 

the gravamen of the dispute is the alleged rest period violations, with the remaining violations 

relying entirely on the rest period violations. 

Defendant Hospital Couriers Nevada LLC demurs as to the rest period claims, arguing 

that they are preempted by federal law.  Defendant correctly points out that, pursuant to the 

Federal Hazardous Material Transportation Law, the Pipeline and Hazardous Material Safety 
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Administration (“Agency”) has found that California’s rest break requirements are preempted, 

at least to the extent set forth in the Agency’s determination.  The Agency determination was 

made based on authority provided in the federal statute and a specified administrative 

procedure.  Any action to contest the determination must be filed in the federal court of appeals.  

Plaintiffs do not dispute this.   

Plaintiffs instead point out that the scope of the Agency preemption decision is limited to 

three specific situations: (1) “with respect to all drivers of motor vehicles that are transporting 

hazardous materials[,]” (2) with respect to all drivers of motor vehicles that are transporting 

[certain defined] explosive material and are subject to the attendance requirements of 49 CFR 

397.5(a), and (3) “as to motor carriers who are required to file a security plan under 49 CFR 

172.800, and who have filed security plans requiring constant attendance of hazardous 

materials.”  (82 Federal Register 47961, 47969 (September 21, 2018). 

Thus, Plaintiffs argue that federal preemption applies only to the drivers who were 

actually carrying a particular type of medical specimen or other materials, while their class 

action includes drivers who did not carry hazardous substances at all.  Plaintiffs argue that the 

demurrer must be overruled because the court may not sustain a demurrer to part of a cause of 

action, and that which drivers were carrying which substances on which trips cannot be 

determined at the pleading stage. 

  The complaint does not allege that all deliveries involved “hazardous substances,” 

as defined in the FHMTA.  It alleges that the class members transported not only “specimens,” 

but also “medicines, pharmaceuticals and/or confidential documents.”  (¶ 13.)  Defendant does 

not contend that medicines, pharmaceuticals and confidential documents qualify as hazardous 

substances under federal law.  It seems clear, however, based on the broad allegations of the 

complaint, that at least some of the challenged activities would fall within the scope of 

requirements preempted by the Agency’s action.  The issue, then, is whether the complaint 

must be amended to specify non-preempted categories of activity, or the complaint must be 

narrowed through discovery or further motion practice.  Theoretically, the Court could order 

Plaintiffs to amend the complaint to state that it does not apply to any matter preempted by 

federal law, but such an approach would have no practical significance. 

Ordinarily, a court may not sustain a demurrer to part of a cause of action. (PH II, Inc. v. 

Superior Court (1995) 33 Cal.App.4th 1680, 1682.) Defendant demurs to the entire complaint, 

but it appears that only some portions of each cause of action would be deemed preempted. 

In its Reply Brief, defendant argues that plaintiffs’ attempt to avoid federal preemption 

creates two other problems:  first, it undermines their allegations that this matter should proceed 

as a class action; and second, it is self-contradictory because the only reason plaintiffs allege 

they were denied rest breaks is that they were transporting substances subject to bio-hazard 

handling procedures. 

  Defendant demurred based on federal preemption, not on a claim that the class action 

allegations were insufficient or facially false.  A court may sustain a demurrer to class action 

allegations “only if it concludes as a matter of law that, assuming the truth of the factual 
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allegations in the complaint, there is no reasonable possibility that the requirements for class 

certification will be satisfied.” (Bridgeford v. Pacific Health Corp. (2012) 202 Cal.App.4th 1034, 

1041-1042.)  If it is determined later that constructing a patchwork of those categories of work 

that are not preempted involves individualized determinations not appropriate for class-wide 

resolution, that matter would be addressed as part of the class certification process.   

Further, defendant’s second argument ignores that the complaint alleges that plaintiffs 

were denied rest breaks because the items being transported were “subject to HIPAA, chain of 

custody, . . . or bio-hazard handling procedures.  (Complaint, page 4, lines 3-5.)  Thus, it does 

not allege the only reason plaintiffs were denied rest breaks is because they were transporting 

bio-hazardous substances. 

Accordingly, the Court cannot sustain the demurrer.  As part of proper case 

management, however, prior to the next Case Management Conference, the parties are ordered 

to meet and confer on whether and to what extent the matter could be addressed either by more 

specifically targeted pleading motions (e.g., a motion to strike), targeted discovery, or both. 

 

  

10.  TIME:  9:00   CASE#: MSN18-1256 
CASE NAME: RE 1856 A 2ND STREET, RICHMOND 
HEARING ON PETITION FOR ORDER DETERMINING TITLE TO ASSETS 
FILED BY CHRISTIAN LEAKE, COLLETTE LEAKE 
* TENTATIVE RULING: * 
 
Granted.  The petition and supporting papers establish adequate grounds and there is 
no opposition. 

 

  

11.  TIME: 10:00   CASE#: MSC19-00662 
CASE NAME: MICHELLE DAVIS VS. PETSMART INC. 
SPECIALLY SET HEARING ON: INFORMAL DISCOVERY CONFERENCE 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

 


